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Lorll.A£lvocate.-Yes; with costs, I presume. We got costs in the Court No. 13.
below.

LORD CHANOELWR.--The motion I submitted to your Lordships was founded ~~~~~r~1; 1868.
upon this among other things, that the conclusion of the interlocutor which related M'Barn~t.
to the claim raised in the interdict was a proper conclusion. I shall move your
Lordships that the interlocutor of interdict be affirmed, and the appeal dismissed
without costs.

LORn CrIET,MSFORD.-'l'hero may he a question whether the appeal ought to he
dismissed without costs. I had some doubt whether the former appeal ought to
have been dismissed without costs.

LORD CHANOELLOR.-My Lords, I think upon every occasion in dealing with
the question of costs, which in many appeals, and perhaps in this appeal, is the
most substantial lmrt of the case, very great care should be taken that we should
act upon a uniform principle. The principle upon which I proposed to your
Lordships, in the first instance, not to give costs in this appeal to either side, was
this,-llooked upon the litigation aB a whole. It was necessary to bring up here
the whole of the litigation. We have altered the finding of the Court below in
one very material respect, because in place of busing the right of the respondent
upon usage, we have based it upon his titles. I thought that, under these circum
stances, the respondent certainly could not ask that the appeal should be dismissed
with costs, and that the more just conclusion to arrive at was to hold that there
should be no costs given to either side. 1 think that, although in point of form,
there has been a separate appeal upon the question of interdict, in substance the
litigation is to be looked upon as a whole, and the observations I made apply to
both the appeals.

IT is ordered and adjudged " that the third proposition or finding in
the said interlocutor of 23d of November 1866 be altered as follows,
viz.-that frum the year 1668, the defender (respondent) and his
predecessors and authors have, in virtue of titles also flowing from
the Crown, stood infeft in the lands of Torridon and others, with,
inter alia, ' the half of the salmon-fishing of the water of Balgy and
linn thereof,' conform to the wadset of' 1668, and the other writs
produced, and which are referred to in the statement of facts in the
defender's (respondent's) behalf; and that the said interlocutor, with
this alteration, so far as complained of, be affirmed, and that the said
appeal be dismissed this House; and it is further ordered that the
cause be remitted back to the Court of Session in Scotland, to do
therein as shall be just, and consistent with this alteration and this
judgment."

INTERLOOUTOR in interdict case affirmed.
ALEXANDlm DOBm, London-JAlIIEs STEUART, W.S.-JOHN GRAHAM, London

W. H. & W. J. SANDS, W.S.-Agents.

ANGUS MACKINTOSH, Appellant.-Sir R. Palmer, Q.o.-J. Brown, Q.a. No. 14.
JlA'l'RICK AHKLI~Y, Hespondent.-Lord Ad». Om'don-Mellish, Q.a.

Shen:tf-Summol1s-Curnpetelwll.-He1d (affirming judgment of the Court of~~~~kI~t;'q~I()~:
Session) that an aetion against a Sheriff-substitute, containing a conclusion merely Arkley,
for reduction of warrants granted by the defender for the pursuer's removal to and
detention in a lunatic asylum, upon which the pursuer had been removed to an
asylum, and detained for a short time, was incompetent.

Reduct':on--P1'elhm:'Tul1'Y Defences-Statute 13 and 14 Viet. e. 36, sec. 7.-Held
that a defender in an action of reduction, who had not pleaded the incompetency L1 Cl 11
of the action as a defence against satisfying production, was not barred from stat- (Cn'irlll~nce or
ing it afterwards in his defences on the merits. 1<l.Crat;worth

THIS action was raised by Angus Mackintosh of Holme against Patrick Lord Clielms

Arkley, Sheriff-substitute of Edinburgh, concluding for reduction of-" (1) tt\Vcstbury.
an order granted by the respondent on 13th June 1852, by which the re- Ld. Colonsay,
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No. 14. spondent, on the application of Mrs Mackintosh of Holme, the appellant's
- mother, granted warrant for the removal of the appellant to the private

k~aYk~8t 1~68'lunatic asylum at Saughtonhall, and license to the keepers of the asylum
A:kle~ os v, to receive and keep the appellant there; (2) a separate license, issued by

the respondent on the same day, authorising Drs John Smith and William
Henry Lowe to receive and detain the appellant in the said asylum kept by
them; and also an alleged renewal of the said license granted by the late
John Thomson Gordon, Sheriff of Edinburgh, on 30th July 1852, and all
subsequent renewals thereof."

The only other conclusion was for expenses of process.
The pursuer averred ;-(Cond. 2) "At the date of the proceedings com

plained of the statute law of Scotland applicable to madhouses was con
tained in the Acts of Parliament 55 Geo. III. cap. 69, 9 Geo. IV. cap. 34,
and 4 and 5 Viet. cap. fiO, all which Acts are now repealed." (Cond, 3)
"The pursuer was not, at the date of the granting of the order and license
complained of, nor at any other time, a furious or fatuous person or lunatic.
He never was a person falling within the scope of the said Acts of Parlia
ment, nor one for whose reception into and detention in a madhouse the de
fender could legally make an order or grant a license. The said proceedings
of the defender had no authority either in the common or statute law of
Scotland. The defender made the order complained of maliciously and
without probable cause. The certificate of George Glover, surgeon, and of
Dr Weir, was not sufficient evidence to justify the order of the defender.
No facts are set forth in it, or in the petition, necessarily inferring furiosity,
fatuity, or lunacy, and no adequate legal evidence was adduced in support
of the allegations in the petition. 1'1Ie statute requires evidence by medi
cal certificate, and otherwise; but, contrary to the statute, the defender
rested satisfied with the medical certificate alone. lIe made no adequate
investigation into the pursuer's state of mind before granting said order.
He did not bring him into his presence, or in any way examine him person
ally. He did not order the petition in question to be served upon the pur
suer, or anyone on his behalf. He did not allow the pursuer the benefit of
an agent to look after his interest. In the pursuer's absence, without
notice, without investigation, without evidence, maliciously, negligently,
recklessly, wrongfully, illegally, and without probable cause, the defender
sentenced the pursuer to be imprisoned in the lunatic asylum or madhouse
of Saughtonhall. Counter statement, in so far as inconsistent herewith, not
admitted, except that the pursuer had been taken into and detained in cus
tody by the police, at their own instance, on the ground, as they alleged, of
his being in a state threatening danger to the lieges. Denied that Hugh
'Fraser ever was the law-agent of the pursuer. The said Hugh Fraser in
duced the pursuer's mother to sign the petition by misrepresentation, or by
false and fraudulent misrepresentation, when she was under essential enol'
as to its tenor, nature, and effect. It was not read over to her, and she did
not know what it was. She never would have signed had she known that
its object was to shut up the pursuer in a madhouse. The said Hugh
Fraser stated to George Glover, in order to obtain his signature to the certi
ficate, that the pursuer's father and sister had been afflicted in such a man
ner as to indicate that mental derangement was hereditary in the family,
which statement was false."

The pursuer pleaded ;-1. The defender having maliciously, negligently,
illegally, wrongfully, and without probable cause, made the order and granted
the license complained of, the same, as also the several renewals of' the
original license, ought to be reduced and set aside. 2. The order complained
of ought to be reduced, in respect--(l) That the petition UJlon which it fol
lowed was irrelevant; (2) That sufficient legal evidence was not offered to
establish the allegation in that petition, in terms of the statutes ; (i\) That
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it was not served upon the pursuer, or anyone for his interest; (4) That No. 14.
the pursuer had no opportunity of consulting an agent as to his interests, or --
of rebutting the allegations of insanity contained in the said petition; (5) MMaYk~8't ]8168.
'1'1 ' . d 1 hi 1 1 d . . I . ae In os 1 v.lat It was signe Jy IS mot ier w len un er essentia error as to ItSnature Arkley.
and effect; (6) That the defender, who alone is recognised by the two earlier
statutes, even if it had been incumbent upon him to net in the circum-
stances, could do so only in conjunction with the procurator-fiscal, under
the 4th and 5th Viet. cap. 60, sec. 3, the provisions of which Act he failed
to observe; (7) That as in 1852 no one in law was a furious or fatuous per-
son or lunatic who had not been either cognosced by a jury, or pronounced
to be so by the Court of Session, and as the pursuer had not been found to
be a furious or fatuous person or lunatic in either of the above modes, the
defender, in the circumstances, was not justified, even in the view most
favourable to him, in pronouncing an order for the confinement of the pnr-
suer, other than an interim order for a fortnight, according to the provisions
of the Act 55 Geo. III. cap. 6H, sec. 10, so that the condition of the pursuer's
mind might be ascertained in the manner prescribed by law; and (8) That
the whole proceedings were irregular, incompetent, informal, and contrary
to law. 3. The defender's pleas in law, in so far as they were competent
against satisfying the production, are now too late, and therefore incompe-
tent, having been virtually departed from. 5. The statutes under which the
order in question was granted being limited by their whole tenor, as appli-
cable solely to furious or fatuous persons or lunatics, and not having clothed
the Sheriff with any privilege, the onus of averring and proving that the
pursuer was a furious or fatuous person or lunatic is laid upon the defender.

The defender having obtained possession of the warrants, satisfied produc
tion, but stated, inter alia; the following pleas :-1. The action, having for
its object only the reduction of proceedings in which the defender has no
interest, is incompetent as directed against the defender. 2. The pursuer's
averments are not relevant or sufficient in law to support the conclusions of
the action. 3. The defender, in granting the order and license of June
1852, complained of, having acted judicially and in the discharge of an
official duty, devolving on him as one of the Sheriff-substitutes of Edin
burgh, the present action is not maintainable against him. The pursuer's
statements are not relevant or sufficient to sustain an action directed against
the defender for his actings in a judicial and official capacity, or to support
or infer the conclusions thereof.

The Lord Ordinary, on 4th Decemher 1866, sustained the 1st and 2d pleas
in law for the defender, and dismissed the action.

The Second Division, on 22d Decemher 1866, recalled the interlocutor,
and sustained the 1st plea for the defender, and dismissed the action."

if. LORD JUSTICE-CLERK {INGLIS).-I think the defender's first plea, sustained by
the Lord Ordinary, is a sound objection to the competency of the action. That plea
should have been stated by the defender when called on to satisfy production. It
is to be regretted that that was not done. It is still more to be regretted that the
defender did satisfy the production, which he was not only not bound to do, but
which he hall no power or right to do, as what he put in was the absolute pro-.
perty of another person, over which he had 1\0 longer any control. I highly dis
approve, therefore, of the course followed by the defender. But although there is
no doubt the defender was wrong in acting as he did, there is as little doubt that
the Lord Ordinary has done right in sustaining the plea as now stated. It is a
plea of incompetency, and whenever it is brought under the notice of the Judge,
it is pars jud-ieis to entertain it.

As to the merits of the plea, the Lord Ordinary has rightly held that the de
fender has no interest in the matter; nor, I think, has he any interest in the
sustaining or reducing of any warrant ever granted by him after it has once left
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No. 14. The pursuer appealed.'
- The appellant stated the following reasons of appeal :-1. Because the

~llaYk~8t'18
168.

plea in law which has been sustained by the interlocutor appealed against
J,lwmOSl •
v, Arkley. rests upon an averment of want of interest on the part of the respondent,

which averment has not been proved, and is denied by the appellant, and is
contrary to the fact. 2. Because the said plea was, according to the 13 and
14 Vict., cap. 36, sec. 7, stated too late by the respondent, and after he was
personally barred from stating it by satisfying the production, and pleading
on the merits of the cause. 3. Because neither the statutes applicable to
madhouses nor the common law of Scotland render it incompetent to insist
in an action against a Sheriff-substitute for an order pronounced by him
illegally and maliciously, and without probable cause. 4. Because the
interlocntor appealed against asserts in substance the proposition, that a
Sheriff-substitute is not answerable, in an action of reduction, for any order
that he may pronounce, however contrary to law it may be, and however
corrupt his motives may have been, provided that some third party has
asked, or is said to have asked him to pronounce such an order. 5. Because
the interlocutor appealed against seems to proceed on the assumption that
the documents sought to be reduced were made by the defender in the
discharge of his regular duties as a Sheriff-substitute, whereas it is alleged,
and not disproved, that the said documents were not made by the defender
in the bona fide and intelligent discharge of his public duties, but were
made contrary to, and grossly in excess of the powers conferred by the
statutes, and at variance with all the known forms of judicial procedure, as
well as maliciously and without probable cause.

LORD CHANcELLoR.-My Lords, in this case an action was raised in the Court
of Session in Scotland, for the purpose of reducing an order made by the Sheriff
of Edinburgh, and a license granted by the Sheriff of Edinburgh; awl the action
was raised at the distance of fourteen years from the time when this order was
made and this license was granted. The Court of Session have held that tho ac
tion is incompetent, and from that interloeutor of the Court of Session this appeal
comes up to your Lordships.

A preliminary objection to the decision of the Court on the score of ineom
peteney was taken upon this ground: It was said that if the defender in the ac
tion relied upon the defence of incompetency he ought to have put in a plea to
that effect at the time when he was ealled on to satisfy production. To support
this argument the statute 13th and 14th of the Queen, section 7, was relied on.
But I think that when your Lordships eonsider that section, you will have no
diffieulty in holding that all that that section was intended to do was, by wa;r of
direction,to point out that the proper coursefor a defender who had a preliminary
objection of that kind to take would be to take it in the first instance, and to re
serve his defence on the merits for a subsequent stage of the cause. But I can

his hands. If decree of reduction were pronounced in the present action, what
effect would it have against the defender ~ It would have none whatever.

But I go a step further, for I think the pursuer has no interest either. If he
obtained the decree he seeks, it would have no effect on the warrant; and, if not
already exhausted, the person holding the warrant would be as much entitled to
put it in force as before that decree had been pronounced. Now, to say that this
Conrt, or that any Court of justice, is to entertain a question in the decision
of which neither party has any interest, would be to throw contempt on judicial
proceedings.

But though I am clear as to the defender's first plea, I am not so clear as to the
second. That is a plea on the relevancy, and to entertain it would be to enter on
the merits of the case, and I am loath that our judgment should even appear to
enter at all on the merits.

The other Judges concurred.
1 Paterson v. Malcolm, 12 D. 732.



SElt IIJ. VOl,. VI.] HOUSE O:F LORDS. 1-+5

find nothing in the sttttllte which dollars a defender who has not taken this course No. 14.
(doubtless a most convenient course) from asserting his defence on the score of in-
competency along with his defence on the merits, if he be so advised. No doubt May ~8, 1868.
it may become a question for the Court to consider, if additional costs are incurred ~~tmtosh v.
by that course, whether the party who has departed from the directory provisions cy.
of the statute ought not to bear the costs thereby occasioned.

Passing from that preliminary objection, it appears that the order and license
which are sought to be reduced were made under the statute of 55 Geo, III. c. 69,
for the purpose of authorising the confinement in a lunatic asylum of persons
whose state of mind required confinement of that description. The first thing, I
think, which your Lordships have to consider here is, whether this order and
license W01'6 within the jurisdiction of the Sheriff who made and granted them,
and whether ex faeie they are regular, and come within the meaning of the
statute.

Three objections have been taken to the order and the license. First, it is said
that there do not appear to have been before the Sheriff the materials prescribed
by the statute to justify such an order and license. Now, the 55th Geo. III. c.
69, section 8, provides that "from and after the passing of this Act no persons
shall bc received into any house kept for the reception and the care or confine
ment of furious or fatuous persons or lunatics, in that part of the United Kingdom
called Scotland, without an order made by the Sheriff or Stewart-depute or Sub
stitute of the county or stewartry where such house shall be, who shall forthwith
satisfy himself' as to the propriety of granting such an order by the certificate or
report of medical persons, and otherwise, as the circumstances of the case may
seem to require." Nothing is said as to taking evidence, or taking evidence upon
oath. There is to be the certificate or report of medical persons, and then come
the words "and otherwise,"-that is to say, the Sheriff is to satisfy himself
" otherwise, as the circumstances of the case may seem to require."

What was done in this case was, that the Sheriff had a certificate of two modi
cal gentlemen, who declared on their soul and conscience" that from our own per
sonal observation, and from the report of credible witnesses, we believe the fore
said Angus Mackintosh of Holme to be in such a state of mental derangement as
to require confinement in an asylum." Therefore, so far as.a report or certificate
of medical persons is required by the statute, a report or certificate was before the
Sheriff. But in addition to that he had before him the petition of Mrs Mackin
tosh, the mother of the appellant, who stated to him that her son, "aged twenty
six years, presently residing at Edinburgh, is in such a state of mental derange
ment as to require the confinement and restraint of an asylum for his security and
recovery, as appears from the medical certificate herewith produced." The Sheriff
had therefore before him this additional circumstance, the representation made by
the mother of the appellant. That was a further "circumstance" within the
meaning of the statute. And if, in the discretion of the Sheriff, the circumstances
of the case required no more than these materials to satisfy him as to the pro
priety of granting the order, in my opinion he had jurisdiction to make the
orde~ .

But then it was said that the 55th of Geo. III. applies on the face of it only to
persons who are furious or fatuous or lunatics, and that that description compte
hends only persons who are" cognosced" as lunatics. My Lords, I find no autho
rity whatever for saying that these words ought to be limited in this way. It ap
pears to me from the whole scope of the Act that the Act was intended to provide
It safer and more regular mode for the confinement of persons who had not been
cognosced-who were abroad, and in a state of mind that required protection.

Then it was said, lastly, that the procurator-fiscal should have intervened in
these proceedings on the part of the Sheriff, and should have co-operated with the
Sheriff. And in support of the argument the 4th and 5th of the Queen, chapter
60, section 3, was referred to. But when your Lordships look at that statute you
find that it does not in any way supersede or interfere with the old statute of the
55th Goo. III., but that it provides for the summary or interim custody of those
dangerous lunatics who might be in the hands of the police, and might require to
110 put into confinement of another description than the restraint or confinementof
a properly licensed medical place of reception for lunatics.

k
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No. 14. It appears, therefore, to me, my Lorda, that all the objections made, hoth as to
the want of jurisdiction, and as to the irregularity of the order and license, en

:May ~8, 1868. tirely fail, and that we must take the order and license to be regular ex facie, and
~11~tmtoshv. to have been within the jurisdiction of the Sheriff. If that is the case, then I

I , ey, apprehend that the moment the matter was within the Sheriff's jurisdiction, and
he, acting with regularity, made this order and granted this Iicense, tho order awl
the license became public property,-they passed out of the hands of the Sheriff',
and became the warrant for any person who might have to act upon them j and
from that moment the Sheriff ceased to have any interest in either of the docu
ments; and in any proceeding instituted for tho purpose of reducing those docu
ments the Sheriff was clearly a person who had no interest; and, therefore, as to
him, the action would be incompetent.

nut then it is said that there were upon the record here averments of malice
and want of probable cause on the part of the Sheriff in making the order and
granting the Iicense, But when we turn to the conclusions of tho summons we
find that the summons contains no petitory conclusion against the Sheriff,-that it
is not a proceeding against the Sheriff of the nature of a proceeding for damages
for the wrongous making of the order. And without saying whether, upon these
averments, there would or would not be a case fol' damages against the Sheriif, I
think it is quite sufficient to say that, in my OpiUl011, if there be any right to pro
ceed against the Sheriff at all, it must he a right to proceed against him for damages,
and not n right to proceed R£,"ftinst him for reduction of this order and license.

I think, therefore, that the decision of the Court below was entirely right, and
I move your Lordships that the appeal, being, us it seems to me, without founda
tion, be dismissed, with costs.

I.oRD CRANWORTH.-My Lords, I so entirely concur in what has fallen from my
noble and learned friend that I shall not trouble your Lordships by adding a
single observation.

LORD CHELMSFORD.-My Lords, I entirely concur in all that has been said by
my noble and learned friend.

LORn WESTDURy.-My Lords, it must be recollected that the judgment of tile
COUl't below proceeded entirely on the question of competency. The relevancy of
the averment, therefore, is not at all to be considered. Now, the question of com
petency is material, on this ground. A civil action for the reduction of an instru
ment in Scotland must be brought against the party having an interest in that
instrument. The instrument is the judgment of a Judge pronounced under
statutory jurisdiction. The Judge would have an interest in that instrument,
if his conduct in pronouncing it were challenged, and it were sought to make him
liable to damages for having so acted judicially. But if that l)e not done.-c-if
that he wholly excluded by the form of the action,-then the Judge has no per
sonal interest whatever in the order which he has made in the exercise of his judi
cial authority, and an action could no more lie against him than it would lie
against a person who is appointed by law to have the custody or to keep the 11J

cord of such decree or judicial- order. That is the simple ~'l'ound on which the
Court of Session proceeded, and I think it is a ground which approves itself to
one's understanding. It is idle to say that hereafter the pursuer may bring an ac
tion for damages against the Judge. It is necessary for him to give to his present
action a condition of competency, and that can only be done by alleging the lia
bility of the Judge,and seeking to enforce that liability.

Upon these grounds, therefore, I am clearly of opinion that the decision of tho
Court below was perfectly correct, and that this appeal, which is a wholly mis
taken proceeding, ought to be dismissed, with costs. It is to be regretted that it
is competent by the law of Scotland to raise a question of this kind after the lapse
of so long a period as fourteen years after the order was pronounced and carried
into execution.

LORD COLONSAy.-My Lords, I have nothing to add to what has been said. I
entirely concur in the judgment proposed, and in the grounds which have been
stated for it.

INTERLOCUTORS affirmed, with costs.
SIMSON & WAKEl'OR1)-JAMES SOMEUVTU,E, S.S.C.-J. J. DARBy-MACRAE & FLETT, W.S

Agents.


