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Court and condemned, whereby the plaintiff became 11,zble to certain damages and 
costs, &c. 

Pleas : denying the contract and breach 
Karslake for the plaintiff 
M. Smith and Barstow for the defendants 
The defendants, who were agents at  Southampton, where the yacht lay, had 

written to the plaintiff incloslng “ their terms for taking charge ” of the yacht : 
Commission, 2g per cent. on sale, and one peuny per ton per meek, as the charge 

fol .  takzng the entire charge of tho vessel.” This was the contract declared on, but 
a conversation between one of the defendants and the plaintiff’s attorney was also 
proved, in which the former said that they would undertake the duty of taking down 
the masts and spars, and housing theni, and sending a man to look after the moor- 
ings, &c. The plaintiff’s instructions were to sell as soon as possible ; but before a 
sale could be effected, and before the masts werc taken down, &,c,  a atorni came on, 
in which the yacht broke from its moorings, and ran against, another vessel, doing i t  
damage. The yacht was libelled in the Admiralty Court and condernned, on the 
gcouud that it had not been properly secured 

Byles, J., left it to the jury, in substance, whethcr t,he defendants had heen guilty 
of neglect in not taking care of the yacht. 

Verdict for the plaintiff, damages 5001 

‘ <  

[337] Middlesex Sittings, Michaelmas Term, 1862, Court of Queen’s Bench, 
Westminster, coram Croinpton, J 

HALL w. SEMPLE 
(A mehcal man, who has merely signed a certificate under the Lunacy Acta and 

has done nothing more towards causing the confinement of the alleged lunatic, 
is not liable in trespass (though p m e ,  as to the effect of any subsequent efforts 
on his part to prevent the party’s discharge). Nor, if he has merely consulted 
another medical man who has signed the other certificate, and told him his 
o m  idea of t,he case, is he liable for causing t h e  other to sign such certificate. 
But if he signs such a cert.ificate without taking due care and mahng due inquiries, 
he is liable for the consequences which ensue And if on his own personal ex- 
amination he is not satisfied, he is bound to  make due inquiries. Nor is he the 
less liable for the want of such due care and inquiries because he has acted bolzd 
@e-)  

[Referred to, R.  v. Whtfield, 15 Q B D. 123 1 
Action against a physician, under whose certificate the  plainbff had been confined 

as a lunatic. 
The first count complained that the defendant caused him t o  tie assaulted and 

forcibly seized and conveyed to a lunatir asylum 
Second count charged that the defendant, heing a phyaiclan, [falsely and 

maliciously] (a) and mthout reasonable or probable cause, and with intent to cause 
the plaintiff to be imprisoned and put under boddy restraint, and to be kept and 
detained in custody as a person of unsound mind, did, as a physician, sign a certain 
certificate, accordmg to the form prescribed by the Lunacy Acts, whereby it was 
[talsely and maliciously] certified, among other things, that the defendant had separ- 
ately examned the plaintiff, and that he was of unsound m u d  [and also so falsely, 
&c., caused one Guy to sign a certificate to the same effect], whereas i n  truth and in 
fact the plaintiff was not a person of unsound mind, as the defendant well knew. 

The defendant pleaded under the Lunacy Acts (b)  not [338] guilty, the Act of 

(a) The words in brackets were struck o u t ,  wzde p. [350]. 
(b )  8 & 9 Vict. c. 100 ; 16 & 17 Vrct. c. 96. 
It may be well to  state the two or three sections of the statute which chiefly 

relate to it :- 
‘‘ Sect. 45. That no person, whether bemg or represented t.0 be a lunatic, or 

only a boarder or lodger . . . shall be received into or detamed in any licensed 
house . . . without an order under t.he hand of some person according to the form 
and statmg the particulars required LII the Act, nor without the medical certificates, 
according to the form annexed, of two physicians, surgeons or apothecaries, who 
shall not be m partnership, and each of whom shall, separately from the other, have 
personally examined the person to whom it relates, not more than seven clear days 
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1%3 allowing him ao to plead, and to show that he acted in pursuance of and under 
the authority of the Act. 

Chambers, Huddleston, and Prentice for the plaintiff. 
B o d ,  Pigott, Serjt., and Gordon Allan for the defendant 
The plamtiff was a respectable tradesman, fifty-six years of age, who had been 

married to  hi4 present wife and had carried on business in the ,same neighbowhood 
a b u t  thirty years, during the whole of which time one Dr Griffiths had been his 
medical attendant for himelf and fartidy. He had several children, of whom the 
youagest at  the time of the mat,ter m question waa about ten years old, another 
dahghter was about twenty-one, and t w o  daughters were grown up and married to 
pemms named Wright and Hading. 

The plaintifl’s marriage had proved very unhappy, and in the first month the 
most painful dissensions had taken place between him and his wde, which had con- 
tmucd down to the time in question There were frequent dlsturbances and several - 
sepawions. 

In 1851, Dr. Griffitlis atteiidetl the wife f o r  some violence, but. how caused 
he &ld not zecollect. 

In 1856, tHe wife consulted one Guy, a surgeon YL Golden Square, and also snother 
medical man named Linton, and got from them certificates that her husband was of 
unsound mind. It did not appear, however, upon what examination, if any, these 
ce‘rtificates had been given. Guy, who was exammed on this trial, did not state, 
and Lintan was not called as a witness, nor were the certificates produced ; and they 
were not acted upon 

The dissensions and dtsturbanca between the plaintiff and his wife became worse 
and worse, attracting a great deal of attention in the neiglil)ouihood, often causing 
the Aop to be closed and crowds to collect round it. 

For six or seven years past they had not cohabited as man and a ife though living 
in the same house. 

There was contradictory evidence as to actual vlolence by the plaintiff towards 
his d e  ; but there was no doubt that they had a bitter mutual aversion, and that 
he u r d  bad language towards her, and somet.imes using such words as might, if 
seriolaly used, convey an imputation of adultery ; but it appeared from the evidence 
that these epithets mere rather med as words of abuse than as convepng any such 
charge. There were repeated applications t o  the police court both by husband a i d  
wlfe, and on one occasion she mas bound over to keep the peace towards him. 

It was proved, and indeed admitted by the wife, that during this period she had 
repeatedly pawned goods out of the shop and also incurred debts 

She accounted for this by statmg that she and her children were in want of 
necessaries, but of thls there was no evidence beyond her assertion ; and it waa con- 
tradicted by one of the married daughters and the neighbours and a son-m-law, and 
it came out that during this time she deposited sums in a s a m g s  bank. 

During this period, also, it appeared that the plaintiff [W] wm under the impres- 
sion khat the d e  was often raorting to medical men with the view of having him 
conhed as a h a t i c ,  and it was a fact, that latterly she had repeatedly resorted to 
Guy on occasions of alleged violence agamst her. On one of these occasions he 

previously to the reception of such person. . . . And any physician, surgeon or 
a p o t h r y  who shall knowmgly sign any such medical certificate as aforesaid, which 
shall untruly atate any of the particulars required by the Act, shall be guilty of a 
mmdemeanor.” 

That every physician, surgeon or apothecary signing such certificate 
shall specify any fact or facts (whether arlshg from hla own observation or from 
the information of any other person) upon which he has formed h b  opinion that the 
perron to whom such certificate relates I$ ,a lunatic, or an insane person, or a person 
of upmund mind.” 

‘‘ Sect. 105. That if any action shall be brought against any person for anything 
done m pursuance of the Act, the same shall be commenced within twelve calendar 
rnoaths. . . . And the defendant may, a t  his election, plead specially on the general 
issue Not guilty,’ and give this Act and the epecial mat,ter in evldence a t  m y  trial ; 
and that the asme was done in pursuance and by the authority of this Act.” 

That the medical man, i f  he directed the confinement, would be liable as a trea- 
passer, unless the man was a lunatic ; see Anderson v. BUWWS, 4 C .  & P 210, cited 
Fbetchcr v. Fletcher, 28 L. J., Q B 134 ; 1 E & E 420, 

Sect. 46. 
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you ? ” (6) 
followed her to  Guy’s and said to Guy, ‘‘ Oh 1 you are one of her fellows, are 

On one occasion when Guy was called iti by the wife to see her husband, it would 
seem that he had certamly been iu a violent tramport of passion and pulled down 
part of a mantel-piece and broken a looking-glass, &. Thls was sworn to  and not 
denied (although he denied all violence to his d e ) ,  and Guy was told of it at the time 
by the wife, and saw the results of the violence, though he did not actually witness it. 

In the eourse of these events Guy had evidently imbibed a strong impression 
m favour of the wife, and had takeu her part warmly, but the defendant, in the mean- 
time, was an utter stranger to them, and knew nothmg either of t h e  plaktiff, of ~ L S  
d e ,  or of Guy. 

On the 13th June, 1862, Guy was agam called m by the wlfe to see her husband, 
the plaintiff, after a quarrel between them, and had a short interview with him, when 
the plain$iE was excited and treated him rudely, and told him he was a fool to mind 
what his wife said ; addmg some expression as 10 fellows always t u n n q  after her, 
of whom (as Guy stated) he said that Guy lumelf was one ; an expression which, 
as to the latter part of it, the plantiff denied, and which Guy supposed to mean an 
imputation of adultery, but which probably referred to the wlfe’s habit, of bringing 
in medical men from time to time to look a t  him as d he were Irisaue. 
[W] At this t m e  there had been still no communication, either between the 

plamtiff’s wife and the defendant, or between the defendant and Guy 
On the 28th July, 1862, another quarrel having occurred between the plaintiff 

and his wife, she resorted to the defendant, a physician, who resided m the neigh- 
bourhood, and made various statements to him as to her husband, as that he slept, 
with a drawn sword by hls bedside and threatened to stab her ; and further, that 
he laboured under the delusions that his wlfe was rnming him, arid was improperly 
associatmg with other men She begged him to see him a t  once atid he did so that 
same day. He saw the plaintifl at h ~ q  own shop, found hun excited and rude, and 
left in about ten minutes. At that brief mterview the plamtiff said sornethmg about 
his wife running into debt and pawiimg goods, &., arid also said something as t o  
fellows runayzg after her or she after fellows, which the plaintiff said pointed t o  
tallymen or tradesmen with whom she ran up debts, and which the defendant sup- 
posed to mean an Imputation of improper association with other men ; but which 
probably referred to  his wife’s previous resort to Guy and other medical men for 
the purpose of having him confined as a lunatic. 

The plaintiff told the defendant   IS medical attendant was Ur. Griffiths. 
Next day, the 29ta July, the defendant, a t  the wlfe’s rcquest, saw Guy and heard 

his account which confirmed hers, but had been chiefly derived from her own state- 
ments, except so far as the mdications of violence had been observed by him&. 

The defendant and Guy ou that day, without any further exammation by either 
of them of the plaintiff, and without either of them resortmg to Dr. Grifiiths or to 
any member of the famdy, or to any vltimate persenal friend, Y i p d  the certificate 
thht the plaintiff was of unsound mud. 

[342] The wife teak these certificates to an asylum, the proprietor of which, one 
Elliott, was not there, but whose manager sent men a t  her mstance, who, under 
the authority of the certificates, next night seized the plamtiff and forcibly carried 
him to the asylum. 

The defendant had no knowledge of thx+ untd after it had clccurred, but he must 
have known of course that the wife meant to make use of the certificates. 

The wife’s order for adnussion and the doctors’ certificates were on printed forms 
on me and the s m e  piece of paper. 

The &€endant signed hi8 certificate h t ,  and left the paper with Guy, who signed 
afterwards and gave the paper to  the wife, who then N e d  ~tl her own order for 
admission into the asylum 

Guy’s certificate, it dl be observed, berng signed on the 29th July, and he not 
ha;viog seen the plaintiff since h mtervlew on the 13th, was founded on an examiua- 
tion more &an seven clear days previous, and RO was invalid under the statute. 

~ ~ ~~~ 

(6) This was the expression chiefly relied on as showlug a delusioti on hls part 
as to her adultery with Guy, but its plainly alluded to her frequent resort to medical 
men d h  s view to her husband’s mcarcer&ion as a lunatic It did not appear, but 
it is very probable, that since 1856 he had dmovered her having resorted to Linton 
and Guy. 
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But it did not distinctly appear that  the defendant knew that, smce the 13th of 
July, Guy had not seen the plaintiff, though it would rather appear that he did, 
because it was intended that Guy should see the plaintiff agam on the same day, 
the 29th, and he went to the shop for the purpose but could not see him and then 
Rent back, and bemg pressed by the wife, signed his certificate-the defendant having 
$ready, as above mentioned, signed his. 

The order and the certificates were as follows :- 

" Order for the Reception of a Private Patient. 
" Schedule (A), No. 1, sects 4, 8, &c. 

" I, the undersigned, hereby request you to receive my husband, Richard Hall, 

c3r$?] " Subjoined is a statement respecting the said Richard Hall. 
a person of unsound mind, as a patient into your house. 

" MARY ANN HALL, China and Glass Dealer, 
45 Tottenham Court Road, wife of Richard Hall. 

'' Dated this 30th day of July, 1862 
'' To Cprus A. Elliott, Proprietor, Munster House, Bulham " 

'' Statement 
If any particulars in t h s  statement be not known, the fact to  be so stated 
Name of patient with Christian name a,t, length . 
flex and age 
Married, single, or widowed . 
Condition of life and previous occupation (if 

any) . 
Religious persuasion, as far as known 
Previoua place of abode . 
Whether first attack . 
Age (if known) on first attack 
When and where previously under care and 

Duration of exlsting attack . 
Bupposed cause . 
Whether subject to epilepsy 
Whether suicidal . 
Whether dangerous to others . 
Whether found lunatic by inqmsition, and 

date of commission or order for inquisition . 
Special circumstance (if any) preventmg the 

patient being ex-[344]-amined before adnlls- 
mission, separately, by two medical prac- 
titioners . 

. 

. 

treatment 

Richard Hall 
Male , fifty-six 
Married 

China 2nd glass dealer, formerly 

Protestant 
45 Tottenham Court Road 
No. 
About fifty years of age. 

Not anywhere. 
Several years. 

engraver. 

Gay coipany and drink. 
No. 
No 
Yes. 

No. 

None. 
" MARY ANN HALL, China and Glass Dealer, 

45 Tottenham Court Road, wife of patient." 

" Medical Certificate. 
'' Schedule (A), No. 2, sects. 4, 5 ,8 ,  10, 11,12, 13. 
'' I, the undersigned, being a Member of the Royal College of Physicians of London, 

and being in actual practice as a physician, hereby certify that I, on the 28th day of 
July, 1862, a t  45 Tottenham Court Road, in the county of Wddlesex, separately 
frcun any other mehcal practitioner, personally examined Richard Hall, of Tottenham 
C d  Road, china warehouseman, and that the said Richard Hall is a person of 
umound mind, and a proper person to be taken charge of and detained under care 
and treatment, and that I have formed this opinion upon the following grounds, 
via. :- 

" 1. Facts indicating insanity observed by myself :- 
" He had a wild and staring look, with restless eyes, and nervous agitated manner. 

He represented to  me that his mfe was ruining himself and business, and he intimated 
that she was improperly associating with other men ; he is evidently labouring under 
delusions, and he acts upon those delusions. 
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2 Other facts (if any) indicating insamty communicated to me by others :- 

" H e  is guilty of repeated acts of violence, he constantly threatens his wife, 
and often assaultv her,  he sleeps with a drawn sword by h a  bedside, and declares 
he wlll murder any one who approaches him, and he has often threatened to stab his 
wife. 

'' ROBERT H. SEMPLE, 8 Torrington 
Square, London 

6' 

" Dated this 29th day of July, 1862 " 

[345] '' Medical Certificate. 
k C  I, the undersigned, being a, Xeniber of the Royal College of Surgeons and Lrcen- 

tiate of the Apothecaries Company, and being in actual practice as a surgeon and 
apothecary, hereby certify that I ,  on the 13th day of June, 1862, a t  45 Tottenham 
Court Road, in the county of Middlesex, separately from any other medical practitioner, 
personally examined Richard Hall, of 45 Tottenham Court Road, glass and china 
warehouseman, and that the said Richard Hall is a person of unsound mind and a 
proper person to be taken charge of and detained under care and treatment, and that 
I hcve formed this opinion upon the followlng grounds, viz *- 

" 1. Facts indicating insanity ohserved by ntyseIE I- 

'' He had B restless, irritable and exctted manner, with a wild and glaring bok, 
and expressed much vindictiveness towards h s  wife, and said, ' I must he a __ fool 
to mind what that woman has said.' He stated that she had her fellows continually 
running after her, and intimated that I was one of them 

" 2. Other facts (if any) indicating insanity communicated to me by others :- 
" On a former occasion when I had called to see him, he had just before broken 

the loolang-glsss to  pieces, also the marble inantel and bedstead ; had been brandish- 
ing knives over his wife's head, and using horrid language, sometimes kickmg her, 
teming her bannet and clothes off, snd all without provocation, as I h d  from neigh- 
boars and old acquaintances that ahe 18 a discreet, hoter, prudent and patient woman 

'' JOHN GUY, 13 Golden Square. 
' I  Dated this 29th day of July 18@2 '' 

On the day after the ~~la in t~f f  was taken to  the asylum, the defendant, who had 
not seen nor tried to see the sword spoken of by the wife, went t o  the pofice station 
[346] nearest to the plaintiff's house and pressed the police to get hold of It, but they 
declined to interfere. Some expressions, said to have been used by the plamtiff on 
this occasion, were relied on as shoning a consciousness of rashness in the statements 
in his certscate. In point of fact, the sword was only an old theatrical or court dress 
s m r d  which had belonged to a brother of the plaintiff, and did hang up in his bed- 
room. But, as already p en ti one^, the wife did not dwp with him nor to his bedroom, 
nor had she done 60 for years, and she herself &ate& that she scarcely ever had been 
in his bedroom during that period. 

A day or two after the plaintiff was taken to the asylum the visitors in lunacy saw 
him ; the medical attendant, one Stone, having prevlously seen him, as also the pro- 
prietor, Elliott. The visitors finding that Guy's certificate was invalid, as already 
mentioned, directed the plaintiffs discharge on that ground, and gave no opinion 8% 

The defendant, hearing that the piaintiff was likely to be discharged, wrote to the 
proprietor of the aaylum this letter :- 

" Sir,-I heard with surprise that it is in contemplation to send out of your asylum 
a man named Hall, who was taken there the other day. As the man is, in my opinion, 
a dangerous lunatic, and is now confined under legal authority-one of the certificates 
being signed by myself-I beg that he may not be discharged until his wife, who IS 
in danger of her life, has an oppor t i i~ ty  of laying her case before the C o ~ ~ i o n e ~  
ID Lunacy, to whom she will appeal ~ m ~ i e d ~ a t e l y ,  and I am willing to appear before 
the Commissioners to justify my own conduct in the matter." 

The plaintiff, soon after his release, about the mrddle of August, brought the present 
action, but after that, in September, the defendant and one Dr. Webb had another 
@47] interview with him, in the presence of a married daughter of his, a Mrs. Harding, 
and of two neighbours ; as to which evidence was given a t  the trial ; and after this, 
the defendant wrote and gave the wife a. letter, stating _- 

'' I hereby express my opmion that Ers Hall i s  an injured and ill-used woman ; 

to his mnity. 
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that there is no truth whatever in the infamous charges brought against ter ,  and that  
she fully deserves the Jympathy of her friends ” 

These letters were rehed upon by the plaintiff LLS evidence of perRonnl interference 
on the part of the defendant (u) beyond his duty, and tenchng to  prove that he had 
not acted bond $de. 

Such is the history of the case, as to which an 11nrnenue mass of evidence was given 
in. the course of several U e r e n t  days 

The plaintiff was called and exarnmed, and was moss-exanuneii as t u  violertcr, 
to his wife and the alleged delusions ; as to H hicli he asserted the fact of the pawruug 
and rumkg into debt, and denied ever having made the imputation of adultery 
His married daughter, Mrs. HarcLng, w a  also calletl and gave her uccouut of it, which 
was in effect that  there had been faults on both sides, but that her father, whom she 
clambed not oaly a5 quite sane, hut OB reniarkably sensible, was least t o  blame, and 
she dez&d ever having seen or known of any acts of moleace to her mother, Her 
evidence was confirmed by a son in-law of the plamtiff, one Wright ; by the two neigh- 
lbaurs who had [&%] been present a t  the deEendaut’s Last interview with him in the 
presence of Dr. Webb, and by a number of neighhours and old fric!nds, one of whom 
saw him on the night of his aeelxure, aad by the police who yaw him when being taken 
to the asylum. 

The plaintif%% relatives and friends knew nothug of the dlegt:d deluDions ; as to 
which, indeed, two turned out to Le no delusions at all, but stiong i ~ p r e s s i o ~ %  of 
actual fact% mz., the p w n r n g  and running mto debt ; and the third, JS to the wife’s 
adultery, was demed by himself, and none of the vritnesses, except the wfe aud Guy, 
appeared to have m y  notion of its exlstence Assuming it to exist, the evidence of 
the married daughter was sufficient to  show that it would nut  be grouded on fact, 
bat  there w ~ s  no other emdence that it would be irrational or insa,ue (L) 

One of the medical witnesses for the pl:knti.ff devlecl that mere delusions as to 
matters of fact which might occur (as a wife’s u ~ c h a ~ t ~ t y ~  w e ~ e  ~ ~ ~ ~ s b a r i ~ ~  symptoms 
of insanity, unlesh irrational (c) ; hut  he did not deny, ~ u d  IJr. GrrEths, who WNS 

aEed for the plaintiff, and declared that, so fw as he could judge, he should eouluder 
hmi of sound mind, admitted, that siich delusions, if  they could be shown to he real, 
+,e. not mere effusions of rage or jealousy, hut c ~ i u t i i i u ~ ~ ~ s  and persistent, and also 
irrational, might ~ J P  sympt,orns of insanity Such seerfieit to Le the e&& of the 
plaintiffs meclmd evidence on the theory of the subject, and it drtl not differ mater- 
ia&= from the defeud<ult’s medical evidence on the same sutijert, but 5 r  [349’J 
GriEths had never examined the plarutiff with a view to th:s particulur question, 
md the opbioris upon it in this case were pnrely hypothetical, inasmuch as there 
wae not sufficient evidence that the delusion, saue or insane, ever ieally existed 111 
the plamtiff’s mind 

For the defence, the defenrtant and Guy were called, aud spoke to stteh facts 21s 
they had sbtted, and such words as they had heard uttered by the phntrff, and 
sn& s t ~ t ~ m ~ n t s  as the wife had made to them, :tnd she xas called to confirm their 
evzdence, especially on the latter pnrt  But no othez relative of the plaintiff was 
called for the defence, nor any intimate fnertd of his ; and the neighbours alluded 

(Q) As to the effect of the first letter as evirletice of ratification, see W I ~ S S O ) L  v 
~~~~, 6 M. & G 236, that the act ratified must have been professetlly done under 
the authority of the person ratifying There i t  WLS nut the lesa done under the 
a u ~ o ~ t y  of the defendant’s c e r ~ i & ~ ~ € t e ,  becauw it wtts atso done under the a u t ~ o r ~ t ~  
of Guy’s ; and though the defendant did not direct the seiztirc, fir knew that the 
only object of the certificates was x seizure of the plaintiff’s p m o n  The letter, 
however, w m  not pressed as evidence of a ratification, nor was the tbttention of the 
learned Judge at all drrected to i t  in that point of view, for which reason I t  is men- 
twned, lest it s h o ~ d  be supposed that it had beeu YO put. Sce Hitlt v. ~ ~ c ~ ~ s ~ ~ ~ ~ ,  
1 E. & 3.282.  

(b) As ta which, vide the case of Byre Soritb.rt., 1 Nac & C: 116 ; that thoush 
indeed the existence of a delusion as to a wife’s u n ~ ~ a s t i t y  niay hr i~ symptom of 
insanity, it  can onty be so when, from the nature of the particular delusion and from 
all the circumstances of the case i t  is manifeut, not merely that it is groundless but 
that it IS irrational, aud a concurrent symptom wit,h others of an unsound and insane 
s t a k  of mind. In that case there was far more than a delusion as to that parttcltlar 
ma6ter. 

(e] ~~~T v. ~ ~ e ~ e r ,  28 L. J., Q. B. 134, 1 E. & E. 420. 
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to in the certificates, one or two nE whom were called, appeared to Le persons to 
whom the medical men had been referred by the wife, and were not intimate with 
the plaintiff. And it appeared that (except as above stated) the medical men had 
acted chiefly on the mfe’s statements t o  them, and that the defendant had chiefly 
acted on her statements and Guy’s 

Dr. Webb, being called for the defendant, admitted, on cross-examination, that 
he should not have signed the certificate on the facts a8 they appeared to have been 
presented to the defendant when he signed it. 

Guy stated that the plaintiff seemed to labour under a ‘‘ monomaniacal aversion ” 
to his wife mthoiit any sufficient cause. But Guy had, as the learned Judge stated, 
evidently espoused the wife’s cause very strongly, havlng taken his idea of the case 
chially from her, and having seen the plaintiff only once or twice on occGons when 
ehe had called h m  in, and when the plaintiff was under great excitement, and there 
had been quarrels between them And there was nu other evidence that the aversion 
was irrational or “ monomamacal ” than that the wife and one or two of her par- 
tisana stated that she was not. to blame, whereas the daughter stated that she was. 

It had been contended in the course of the trial that if [ S O ]  the forms of the Act 
had been pursued-at all events if boncijfide-it was sufficient (a). 

The learned Judge had intimated that he thought the questiou would not turn 
on malice or malaJides, but on negligence, and he therefore proposed to amend the 
second count hy inserting instead of the word ‘‘ maliciously ” the word “ negligently,” 
and he also intimated that as it did not appear either that the defendant had m y  
concern in the actual taking of the plaintiff, or with Guy’s signing of the certificate, 
the iirat and third grounds of complaint failed, and it came therefore to the question 
whether the defendant had used reasonable care in finding out the truth before he 
gave his own certificate. 

At the close of the case, 
Crompton, J., thus summed up :-The learned counsel were right in regarding 

the case as one of very considerable importance, not only with reference to the per- 
s o d  liberty of the subject-when a party is put under restraint in a case of thia 
kid-but also with reference to the medical profession. On the one hand, it is of 
grmk importance that they should very carefully sign certificates of this kind, and 
that personal liberty should not be inteifered with improperly by any abuse of the 
power which the law has entrusted to these parties ; and, on the other hand, it is 
very important to the medcal profession that if a person acts really bondfide under 
the authority of the Act by which these duties are assigned to him, he should not be 
made responsible for a mere error in judgment or mistake of facts. It is also very 
important to the interesta of the puhhc t,het persons who are really lunatics should 
be immediately taken care of. Very often it is a difficult and delicate matter to be 
decided upon, and we all know what lamentable mischief sometimes arises through 
lunatics not being put under restraint at  the proper time Again and again we see 
in the Criminal Courts what kmentahle con-[351]-~equences ensue from even a few 
hours’ delay. The case, therefore, in all its bearings is one of very great pubhc 
importance, and I am sure, therefore, that  you mll, with great care, apply t o  the 
f a d  the law as I shall lay it down to you. 

If the plaintiff’s case was well founded, no doubt it would be a sad thing if there 
were no redress. But that is assuuung the absence of reasonable cause or reasonable 
care. And, on the other hand, it would be lamentable if, where no blame really 
attached to  the ruehcal man, he was to be ruined merely for having acted boruZm 
in.the performance of the duty which the statute has imposed upon him. The stat- 
utes passed to regdate the confinement and care of lunatics have not put the powers 
of t h e  Act only into the hands of medical practitioners who have pathcularly devoted 
themselves to matters of the kind: and it is to be remembered, that very often it 
would be rmpracticahle to call in such practitioners. The medcaI man must be 
called in at once, and is called upon to act at once (6) ; and the statutes seem to 
make very wise provisions for such cases, which it is very important t o  understand 
the effect of with reference to their bearing on the case before UR The statutes 
require that before any persou shall be sent to an asylum two mehcal men shall 
each separately sign and give certificates, after due examination, and shall state 

(a) Fletcher v. Fletcher, 28 L. J ,  Q. B 134, 1 E. & E 420. 
(b)  In cases of dangerous lunatics; as to  which, see Scott v. Wukem, ante, 

p [3283 ; the statute is not needed, however, in  such cases 
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in the certificates the facta upon which they have formed their opinion, distinguishing 
the facts they have stated of their own knowledge from those which they have heard 
horn others. These certificates are to be the basis of the power to  send a person to 

The keeper of the asylum, however, is not to act upon these alone. 
The person who apphes for them is obliged to come forward ostensibly and sign an 
order to the keeper of the asylum to receive the party thus certified to be a lunatic, 

and also to subscribe a printed form with answers to certain questions The P’ =per of the asylum is subject to very severe penakies if he receives a party without 
the proper order and certificates 80 that there is the safeguard of having the cer- 
lificates of the medical men, and also the further safeguard of knowing who the party 
ik who ia putting the patient under restraint Then, when these documents go to 
the keeper of the lunatic asylum, he is to send them t o  the Comrmssioners in Lunacy, 
am3 they, having them before them, come in their regular visitations and see the 
~ a r t y  who is confined. These, you see, are the wise provisions made for the purpose 
of precaution, requiring the medical men to dmcliarge a certain duty in making an 
examination of the party, and also requiring the party who is sending the patient 
to the asylum to  sign a certain document containing the answers to certain questions ; 
and all these documents are sent to the Commissioners. 

The first charged the 
dekndant with being a party to his arrest, and actually causing him to  he seized and 
im risoned. But I think that, looking at the whole of the evidence, there was hardly 
s d c i e n t  evidence to charge him in that way. The wife apyhed, and there is no 
d e u c e  that before sending the husband to the asylum the defendant mterfered in 
a a j  way, except by going to see him and examining him, and going again to make 
a certain other inquiry It would be hardly satisfactory to you to proceed upon 
that ground of complaint ; and, indeed, it. seems to  have been virtoally abandoned, 
and the real ground of complaint seems to be contained in the second count. 

Thak count charges that the defendant, being a physician, falsely and maliciously, 
and without reasonable cause, and with intent to cause the plaintiff to be put under 
restraint, as of unsound mind, did, as such physician, sign a certifi-[353]-cate whereby 
he falsely and maliciously certified that he, being a physician, had examined the 
plaintiff and found him to be of unsound mind. The evidence seems chiefly to relate 
M that part of the charge. There is, indeed, an allegation t h a t  he did falsely and 

aI&euslg cause and induce Guy to  give a similar certificate ; and if  you take the 4 e a  that he falsely and maliciously signed his own, probably you might think that 
hb induced Guy to do so too. But if you think that it was rather a case of negli- 
& ~ e  than of malice, then that other part of the charge will hardly arise. The ques- 
tion is certainly for you ; but so far as the evidence goes it seems that Guy had es- 
p ~ ~ ~ e d  the cause of the d e  very strongly, and that he rather induced the defendant 
t a  i g n  than that the defendant induced him to do so This would probably appear 
hardly a safe ground to proceed upon. 

Then the declaration goes on to allege that the plamtiff was not a person of un- 
swnd mind, or fit to be put into an asylum, as the defendant well knew Now, the 
complaint in this count seems to come to this-“ You did this without having any 
reasonable ground for supposing that  he was msane.” It had struck me st first 
that the action was like orie for a malicious prosecution without reasonable or probable 
cahe,  in which malice as well as the absence of reasoriable cause is required. But, 
ou consideration, it seems to me that  it is not so UI thls case, and that if the de- 
feacbnt signed the certificate without reasonable grounds, and without proper 
erc&mination and inquiriea, this would be acting without reasonable or probable cause ; 
a d  that it came to this, whether the defendant had neglected his duty to make 
such examination or inquiries, and that, If 80, the action would be maintainable. 
Thexefore I proposed to amend the declaration, and insert in it the word ‘’negli- 
genty,” instead of “ maliciously ” , so that it now stands thus -that the defendant 
neghgently and without [MI reasonable ground or cause, signed the certificate. 
T b t  was objected to on the part of the defendant’s counsel, but, I think, without 
p u n d  ; far 211 through the case it had been contended that the certificate had been 
p r q ~ r l j  given ; which of course involved that it, liad not been given without proper 
exanination and inquiries. So that the charge of negligence, as I have put it, seemed 
to be d u a l l y  involved u1 the complaint, and the effect of the amendment was only 
to  pat it formally on the record. 

It appears to me that m a case of thls kind rnalice is not necessary to  give the 
right of action In an action for a malicious prosecu- 

asylum. 

Now, the plaintiff originally shaped his case in two ways 

I wdl tell you why I think so. 
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tion it is so from the peculiar nature of that adion, and, therefore, no matter how 
maIiciously the thing was done, the action does not lie if there was any reasonable 
came. But that is not the kind of complaint which IS made here. The true ground 
of bia complaint Is the negligence of the defendant and the want of due care in the 
discharge of the duty thrown upon him ; and I think that if a person assumes the 
duty of a medical man under this statute and signs a certificate of insanity which is 
untrue, without making the proper examination or inquiries which the circumstances 
of the case would require from a medical nian using proper care and skill m such a 
matter-if he states that which is untrue, and damage ensues to the party thereby, 
he is liable to an action, and it is to that I desire to direct your particular attention. 
Take me, then, as telling you, in poult of law, that if a medical man assumes under 
this statute the duty of signing such a certificate, without making, and by reason 
of his not making, a due and proper exammation, and such niquiries as are necessary, 
and which a medical man under such circumstances ought to make and is called on 
to make, not in the exercise of the extremest possible care, but in the exercise of 
ordinary care, so that he is @ty of culpable negligence, and damage ensue ; then 
that an action will lie, although [355] there has been no spiteful or improper motive, 
and though the certificate IS not false to his knowledge. I repeat that (apart from 
the special point raised upon the statute) if a person assumes to  sign such a certificate 
and does so untruly, without making proper exammation or inquiries, that is, such 
as the circumstances of the case wouId requlre from a medical practitioner, and 
which ought to be made by him, then, If damage ensues, he is liable to an action 
for such damage. Of course, as I shall explam afterwards, that would not apply 
t o  a mere error in judgment. It is not that a medical man 19 bound to  form a right 
judgment, 80 as to be liable to action if he does not. There are cases of insanity 
which are v a y  di5cult to deal with or to understand. But what he is requlred 
to do is to make an examination ; and, If it be necessary, to make further inquiries, 
and not to act without such inquiries as may be required. It would be dreadful if 
a man were to be visited, in cases of thls kind, for consequences arising from mere 
error in judgment or mistake in fact. There must, to  make him liable, be negigence 
of the nature I have described ; negligence in the discharge of those proper duties 
which it must be taken he has assumed in undertaking to sign the certificate of 
insanity ; and if you are satisfied that there has been negligence with reference to 
these matters,--culpable negligence as I have described it,-then he is liable. That 
question is entirely for you upon the whole of the evldence It is for ine to lay down 
as law, that the nature of the action m, for breach of the duty cast upou the medical 
man, the discharge of which is so important to the liberties of his fellow-subjects, 
and that in the discharge of that duty he is bound to use all reasonable care. 

It is clear that  the statute intends that the medical man shall make an examination 
of the patient. It has been contended, however, that it is not obligatory upon him 
to make any further inquiries. But it appears upon the evi-W6]-dence that the 
defendant was not satisfied with the personal examination ; and that you must 
take to be the fact, and consider whether it would not throw upon him the duty of 
farther inquiries. You could hardly say that he was acting " under the authority " 
of the Act, if he had signed the certificate solely upon an examination with which 
he waa not dmfied. But although I tell you as a matter of law that the action in 
the caae I have supposed would lie without malice, I shall ask you the question 
whether the act was done maliciously, because, if so, there would be of course a clear 
came of action with a view to any question of law that might afterwards arise, though 
I entertain no doubt about the action lying without malice If the defendant knew 
that he was giving a false certificate, it would be a very serious case mdeed. But 
you can hardly say upon the evidence that he meant anything so wicked as t o  give 
such a certificate, knowmg it to he false. 

The principal questions, then, to which I desire to  direct your attention are these, 
-first, whether you think that he signed the certificate, untrue in fact, negligently 
and improperly and without making proper and sufficient mquiries. Nom, I cannot 
help thinking that in a matter of this kind, which is not like a mere preliminary 
inquiry before a magistrate, but a proceedlng upon which a rm is to  be a t  once 
consigned to  imprisonment as a lunatic, very considerable ca:e IS necessary. It 
will be for your consideration what degree of care is necessary so as to make out by 
the absence of it a caae of culpable negligence. One can hardly say precisely what 
that degree of care may be. It could not be said, perhaps, that the medical man is 
bound to examine every person connected with the party. The matter is for you. 
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You are acquautetl with the ordinary exigencies of life ; you must judge as men 
of &he world by the light of your own common sense. It is a matter which, you see, 
depends somewhat upon degree [357] It S said that one w~ii might be satisfied 
with a quicker exammation than another We, for rristance, should take i~ long 
time before me &odd he able to form a judgment on a matter of this h d .  A person 
experienced in such matters might decide more quickly, while an ordiuary medical 
practitioner might require a longer time. We may take it, however, as clear t>hat 
comidersble care ought to  be used ; and the question for you is whether the proper 
degree of care was used, or whether there was that culpable negligence which has 
been imputed to the defendant,. It 18 not a mere mwtake or error in ludgrtient which 
would amount to  such negligence, but you must be satdied that there was culpable 
negligence. 

Apart from that, I wkh to ask you whether the certificate was false to h~ koow- 
ledge ; not because I thmk it material that it should tlave been so, but because a 
question of law niight arise. If a physician were to sign such :I certificate, knowmg 
it; to be false, he would be very wicked, and it would be a crime wliiclt H made severely 
punishable under the st>atute. T h  IS very much the same question as If it was 
maliciously done Malice does not mean merely spite, but any iluproper motive ; 
and to do or asslvt another IU domg what one knows t o  be wrong and wicked is t o  
act, mahciously. Does the emtlence lead your minds t o  the coaclusion that the 
defendant so acted i n  thls cane ‘1 I ask you the question rather with reference to 
point8 of law which mi&t be ramd If it Tere not answered. Uo you t h k  the 
cerbificate was wllfully false or malicious ? It might he reckless and negligent, and 
yet not malicious; and I dlrect you, if you are-satisfied that there was culpable 
negigence as I have explained it, to find for the plamtiff-that is, if you find that 
the certificate was untrue m fact, and that he signed it without ruakmg due and 
proper inquiries. Reasonable and probable cause Reems here t o  come very much 
to the same thing as reasonable care If there was a want of proper examination, 
and of [a] inquiries arislng out of it, and if the defendant acted carelessly and 
recklessly, then there would be a want of reasonable cause, because a want of reason- 
able care 

Then I have further to ask you, with a view to a point of law raised by the counsel 
for the defendant, whether the defendant honcifide beheved in the truth of the certifi- 
cate from the mquiries he made, and helieved that he was acting under thc authority 
of &e Act and was authorized by the Act to do as he did It i s  contended that, if so, 
he is protected under the 105th section of the Act of 1845, even although he wax 
g d t y  of culpable negligence But it 
may be as well, to save the expense of another trial, to have that question answered 
There are cases in the books shomng that men may be acting sometimes IU pursuance 
04 statute even although they may have overstepped its enactitients and gone beyond 
its suthority(a). But those cases refer to provisions as t o  notice or lmtat iou of 
*tion, and assume that something wrong has been done, the ohlect being to afford 
an opportunity of mahng amends. And here the former part of the provision relied 
upon does relate to notice nr limitation of action, and thciefore the words ‘‘ in pursu- 
ance of the Act” are used. It is provided that no action shall be hroiight against 
any person for anything done in pursuance of the Act, unless the s:me shall be com- 
rweaced mthin twelve months , and if this action had not hecn commenced within that 
period I should have thought that part of the section apphed But then it goes on to 
provide that the party sued may show as a defence that he has acted ‘‘ in pursuance 
and under the airthnrs~y of the Ad .”  Here the phrase is not merely ‘‘ in pursuance of  
the Act,” but ‘’ under the authority of the Act,” that is authorizrd by t,he Act ; and 
1 am clearly of opimon h a t  an ar t  of culpable neglgence cannot be said to Le ‘‘ author- 
ized by the Act.” It is my opinion strongly that [=] such a case 1s not withm the 
protection of that provision. It ceuld not be pretended that a case of mahce or of 
w i W  falsehood was RO ; and if a duty which the  Act throws upon the medical ruan is 
culpably neglected and he acts without performing that duty, he cannot, make out 
a8 a defence that he was “ authorized ” hy the Act to  do as he (lid Still, BY it  1s most 
deskable that we should settle now any question of fact which can posshly arise, I 
mill ask you to  t,ell me whether you think the defendant bond jde  believed in the truth 
of his certilicate, even supposing you should ttunk it ,z case of culpable neghgence 2 
Did he 6onbJide believe that he was acting under the authority of the Act, and that he 

I direct you in point of law that it w not so. 

(a) See Reed v. Coker, 13 C. B. 850, where those cases are cited. 
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waa authorized ta act as he did ? I ask you that, but direct you, a t  the same time, 
that if you think it was a case of culpable negligence as I have explained it, you should 
find for the plaintiff. 

In that caae you mll have to consider the question of damages-as to which- 
although you give dmages by way of compensation rather than of punishment, pour 
estimate of damages may depend on the mew you take of the circumtances, whether 
ym think this was a case of oppression or only a mstake. You may possibly trhink 
that there may have been some violence of manner on the part of the plaidiff which 
map have misled the medical men, and so to some extent led to this msfortune. 

The main question, ns it appears to me, is, rn to neghgence or  want of reasonable 
care ; and as to that, the real test, as it appears to  me, is how matters would appear to 
the defendant under all the circumstances ; and you should endeavour as far as possible 
to put yaurdves in his situation, and see how far appearances were sufficient, without 
any further inquiries than he made. We have had a great deal of evidence as to the 
canduct of these two parties-the husband and the wife, and the question of the 
plaintiffs aanity or insanity. It was impossible to exclude these matters, but they are 
not the matters which you have [360] to try, and neither of these matters would decide 
the question which we have to try. We are not trying whether the plaintiff was sane 
or insane ; it is impossible, however, to exclude that question ; as to whwh you have 
had the evidence of many of the neighbours. Now, neighbours, in a case of delusion, 
are not always judges. We have strong 
evidence, however, from a medical man who saw the plaintiff just before he was taken. 
The medical evidence, however, was not so strong upon this point as I had anticipated 
it would be in favour of the plaintiff (a) .  The visitors in lunacy did not dispose of the 
case on the ground that the plaintiff was sane. They did not decide the question a t  
all. But I don't know whether 
they were bound to do so when it was quite clear that the plaintiff could not be legally 
detained on the certificates as they stood. They might have felt great doubt upon it , 
and it would rather appear that they thought it a case on which they had not made 
up their minds, though they paid considerable attention t o  it. The certscate of 
Guy wm given on an examination three weeks before, whereas the Act requires that 
it should be within seven days. It waa said that this might hare been amended if 
the visitors had really thought the plaintiff msane ; but I don't see how it could have 
been amended, as it was not a mere informahty. There had been no proper examina- 
tion, and therefore there was no legal foundation for the proceeding, and the whole 
fell to the ground. I cannot, therefore, blame the Commissioners for saying a t  once 
that the man could not be detained on those certificates, and for not giving any decided 
opinion upon whether he was sane or insane. 

[36l] Let us now look a t  the effect of the mehcal evidence, not forgetting that it 
is not &ply a question of sanity or insanity, although that incidentally arises and is 
necmeary to be considered ; but we are not deciding it, except so far as may be material 
ia &telmining the nubin question. I n  trying that question, you can see that there was 
considerable provomtion on both sides, and the husband admitted the use of very 
disgogting words, hateful to female ears (b). The wife, it is plain, entertained very 
stEong feelings towards him, and he, very likely, was bitter against her. You may 
think the strengtm of the evidence on that head is in favour of the husband, but it is 
+in tbt  there waa great bitterness on both sides ; and it is cleat that the wife had 
far acme years been trying to get rid of her husband by having him put into a lunatic 
asylum, and that the certificates of insanity all arose from her suggestion. It is plain 
also that, as I said before, Guy had very strongly espoused her cause and had s feeling 
about it. W e  are not now trying either the wife or Guy ; but it is plain, that with 
their feelings, they would make very strong representations to the defendamt, who 
does not appear to  have h o w n  them before. The conduct of Guy is only material 
in that  point of view, aa it appears that the defendant in a great degree relied upon his 
statements ; and, as I said before. we should look on matters as they would appear 
to the defendant when he wag called upon to  act. He dld not h o w  what had gone 
before ; and in a case of lunacy, as in any medical caae, a great deal depends on the 
history of the case. 

Deluslons may be hidden from their eyes. 

They have been reproached m t h  not having done so. 

(a) This of courae was spoken with reference to a count for want of due care. 

(6) Pide ante, pp- [339,34l]. 

On a 
count in trespass, with a plea of justification, it would be for the defendant to make 
oat that the plaintiff was insane ; not for the plaintiff to  show that he was sane. 

N. P.  VU.-^ 
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Sometimes a mere 
examinstion of the party might be sufficient ; but the history of the case, where it 
is 5ae of doubt or diEculty, is always of the great,est consequence ; and here parti- 
cularly so, for the defendant himself stated that on a mere examination of the patient 
he a u l d  not come to a conclusion without further inquiry. [362] It is said that his 
opinion was ultimately founded pnncipally on the supposed existence of delusions. 
Now, a delusion. of course, does not mean a mere mistake of fact. Hundreds of people 
map have notions that their friends have injured them or their wives deceived them, 
not founded on fact, and yet not delusions, as we now use the word. By delusions 
we rnderetartd ideas fixed in the mind without anything to lead any rational being to 
e&m-tain them (a). These delusions often accompany insanity, and so are taken to be 
andicia of insanity ; and in this case, no doubt, it is extremely important, when so 
much stress is laid on ‘‘ delusions,” to make up our minds fmt whether they had any 
real foundation in fact. Now, I should very much doubt the case of the defendant 
if  it rested on his examination of the plaintiff alone. It was a very short one, and he 
himself said it led him to no certain conclusion , and what took place at  it is doubtful, 
as the plaintiff and defendant gave contradictory evidence about it It is agreed he 
was not t h e e  above ten minutes. 

One great matter, as one of the supposed delusions, was whether the plaintiff 
charged his wife with infidelity. It is admitted that something was said about men 
coming after her (b ) .  The plaintiff said he used the words ‘‘ tally-men,” or tradesmen 
coming after debts ; but if these words were not used, or were not observed, the de- 
fendant may have fallen into a mistake, and a mere mistake is not negligence. Having 
been told by the wife that this was one of the delusions he would naturally connect 
with it the expreseions as to men coming after her. You will consider what took 
p l t ~ c ~  on that occamon ; but what strikes me is, that a t  the end of it the defendant 
states he was not satisfied and had not made up his mind, and this seems to throw 
us upon the subsequent inquiries with a view to see whether he waa properly satisfied 
w&h them It would m] be culpable negligence on his part i f  he did not make due 
inquiries. 

It is said that he ought to have made inquiries of the man’s near neighbours and 
old friends, and especially of his grown-up children and sons-in-law easy, 
after the event, to say what should have been done, and it is better to consider whether 
what the defendant really did was sufficient. It is said he should have gone to  Dr. 
G~i5 ths ,  the regular medical attendant of the family ; and it would have been better 
if be had done so. Still, the wife had applied to him, and referred him to Guy, and 
it was natural that  he should follow her lead. On the other hand, it would have been 
bnt natural that  he should also go to the medical man to whom the patient referred 
hip.  It is very important, however, to consider what effect the first mterview was 
likely to produce on the mind of the defendant, and especially as to subsequent 
cotnunmicatiom. We may be aure, from what we aaw of the wife, that she would 
put her view and her complalnts as strongly as she could ; and so as to Guy, who 
would speak strongly from the feeling which he had imbibed in her favour, and who 
seems rather to have led the defendant than to have been led by him. 

B is suggested that the conduct of the defendant after the plaintiff’s discharge 
showed that he was aware that he had acted wrongly ; and his Visit to the police 
station, and his letters to the proprietor of the asylum and to the wife are relied on. 
He may have been afraid that there was not evidence enough t o  support his certificate, 
a d  may have wished to get hold of the sword with that view. He no doubt did 
sevecal foolish things-for instance, in writing that letter-statmg that the man was 
a Still he may have done that honestly, although foolishly ; 
and it is for you to aay whether hls conduct or letters are evldence of malice or wilful 
falsehood 

I am a n m u s  rather to put the case, however, upon [364] what I deem to be the 
real ground, viz., whether the evidence satisfies you that there was culpable negligence ? 
Insanity is a delicate matter. Perhaps on that account there ought to be the greater 
care. &ill, negligence must be made out, and the question for you iY how far it is 
made out Z There was a great body of evidence on the one side, and on the other, 
chiefly directed to the question of sanity or insanity. The conduct of these parties, 
thk husband and the wife, towards each other, is only material so far as it bears on 
the question of the existence of these alleged delusion8 The defendant, in his 

The first question would be whether inquiries were necessary. 

It 

dangerous lunatic.” 

(a)  V d e  ante, p C3asl. (6) Vide ante, pp. w, 3411. 
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cdf ica te ,  states that, in his opinion, the plaintiff is insane, and, on the grounds he 
sets forth, you will judge of the truth of those grounds with reference to the evidence. 
" Gay company and drink '' are stated, but of those there appears little, if any, 
evidence. As t o  violence of temper ; when the plalntiff was seized, he seems to 
have shown considerable command over his temper. The neighbours stated that 
there was no trace of insanity about the man, and certainly there was little evidence 
d it. His violence towards his wife, the medical man had taken to  show a " mono- 
maniacal aversion to his wife " But as to its being monomaniacal, there is evidence 
that it was not wholly irrational, for the daughter was called and gave testimony 
m favour of her father, but stated that there was great provocation on both sides. 
Aa to the alleged delusion about iddelity, the husband denied the idea ; and, as to 
the pawning, the wife adnutted the fact,. As to the alleged delusion about ruining, 
it was proved beyond a doubt that  there was on the part of the wife some running 
into debt and pawning of goods, which were supposed to have been delusions of 
the hushand. 

The grmt fact beyond dispute was that these parties had a great aversion to 
each other. Now, hate of another person may constitute a delusion when it is without 
any rational foundation. One of the medical men stated that the man was excited. 
Now, " excited " was a general [a651 t.erm, and when medical men came in upon 
him in that way it was natural that he should be " excited." A man may detest 
and hate his wife very much, and yet not be a madman. Many a man ill-treats his 
wife without that  excuse ; and a man's behaving brutally to his wife does not show 
that he is insane. The blows and kicks, however, were spoken to, with one exception, 
only by the wife herself, though there were some appearances which rmght be deemed 
by the medical men to confirm her statements. One of the medical men, Guy, defmed 
the plaintiff's insanity as " diseased feelmgp " (a strange expression) likely to lead to 
v5olence and murder and " manifested by a disinclmation to see hm wife comfortable." 
In short, they put it as a violent, unreasonable antipathy against the wife without 
any rational ground Dr. Webb put it as a case of " dominant passion of dislike 
to the wde." No doubt there was this dominant passion of dishke ; it began, as I 
have said, very early-in the first month of the marriage. But it seem to have 
been as bitter on one side as the other, and it is for you to say whether it WRS more 
a ground for believing him to be insane than her. 

I now leave to you, as the main question in the case, whether the inquiries which 
the defendant deemed necessary, in consequence of his examination not being satis- 
factory, were reasonably sufficient. You &re not inqwrhg into an error of judgment, 
but whethez the defendant has been guilty of that culpable negligence which I have 
explained and described to you ; negligence in not making sufficient inqGea, the 
examination not having been sufficient in his own judgment. It would be dreadful 
if L medical man were to su&r merely from an error of judgment. The question is, 
whether bhere has been a neglect of that duty which a person h a case of this kind 
ma, not to interfere in a matter which touches the liberty of his fellow-citizen 
withouk taking due eare and making a careful examination and inquiry 1 That is 
the main queation, but for the reasons I have mentioned I request you also 
to answer the other questions I have put to you. The great question Is-Was there 
negligence ? The other questions are-Was there malice or wilful falsehood 1 or, 
Was &here a b o d  Jide belief that  what was done was done under the authority of 
tihe A c t  of Parliament ? 

Pigatt, Serjt., excepted that the question was one merely of bod @, and that 
the qustion of negligence did not arise, and further that the learned Judge had not 
d e h e d  what negligence was ; but 

The learned Judge refused to receive the latter exception, as he had carefully 
explained to the jury that it must be culpabb negligence, not a mere error of judg- 
ment, nor even the absence of extreme care, but a neglect of ordinary and reasonable 

Pigott, Serjt., excepted to that direction What were sufficient inquiries ooght 
t o  have bean defined. 

The learned Judge declined to  receive that exception. It was impossible to 
d&e them more then he had done. He had pointed out that  they must be such 
as under all the circumstances were reasonably necessary to satisfy the judgment. 

Pigott, Serjt., excepted that reasonable and probable cause ought to  have beea 
d&ed and determined by the Judge ; but 

The learned Judge said he had abundantly explained that in this case " reason- 

inquiries. 
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able muse ” meant, m substance, reasonable care, so that it came, in effect, to the 
question of negligence. The real question arose upon that, as to which he repeated 
that he laid it down bhat if a person assumed the duty of s i p m g  the certificate wlthout 
proper inquiries, %.e., such as the circumstances of the case required from a medical 
m n ,  he was liable for any injury which ensued. m] It was tinally settled that the exception to  be carried into a court of Error 
shodd be to that  direction, and also that the learned Judge ought to have left to 
the juFy the question of b o d -  alone, and not that of negligence. 

UItimately the jury returned a verdict for the plaintiff on the second count, as 
to  eigning the certificate. 

Crompton, J.-I presume, then, that, you fmd for the defendant on the &fit count, 
that he did not cause the plaintiff to be assaulted and imprisoned ? 

The jury said they did. 
In answer to questions from the learned Judge, the jury found specially, on the 

second count, that, in the examination and inquiries, the defendant did not use 
due care and caution ; that  he acted negligently, without reasonable care and 
caution ; that the certiiicate was false in fact ; that he signed a certificate untrue 
in eflect, without a proper examination and inquiries, and without probable cause ; 
and that on that account he was gullty of culpable blameable negligence IR not ascer- 
tamlng the sanity of the plaintiff, who they found to be sane in point of fact. 

They did not, however, fiud that the certificate was false, to the knowledge of 
the &fendant ; and found also, that it mas not done maliciously. 

Crompton, J.-I must ask you one more question Assuming, as you have found, 
that  the defendant was guilty of culpable negligence, did he act bond $de and believe 
that he was acting under the authority of the Act ‘2 

Tke jmy said they considered the defendant thought that he had done enough 
and taken snecient care, but that he had not done so, though he acted bonafide, or 
honeably ; that is, that he b o d  @e believed in the truth of his Certificate, from the 
examination and ulquuies which he made, although he made them carelessly. 

Cmmpton, J -Did he think that he was actmg under [368] the authority of the 
Act ! I assume from what you have found, that you mean he bod $fide believed 
he was acting under the authority of the Act, and that he was authorized by the 
Act to do what he did ! 

The jury.-Yes, we think so. He thought he was authorized, altliough he did 
it ne&gently. 

The learned Judge-Then, that is a verdict for the plaintiff on the ground of 
culpable negligence and want of reasonable care or probable cause. 

JuTY.-Y~s. 
Verdict for the plaintiff, damages, 1501. 

Middlesex Sittings, Michaelmas Term, 1862, FC)TUWL Cockburn, C. J. 
FLETCHER v. PETO, BART., AND ANOTRER. 

(The plainkid having been engaged by wharhgers to land bags of guano (at so much 
a ton) and carry thein mto a warehouse, where they were piled by their day- 
hbourers, and the plaintiff havmg been injured by the fall of some of the bags 
through bad piling: held, that it was for the jury, iu an action by him against 
the wharjingers, whether the p l l i g  was done by their men under a separate 
and distinct employment, and d so, whether the fall of the bags was caused by 
their negligence, or that of their men and the plaintiff combined, and that i r t  
the former cme the verdict should be for the plsmtiff; rn the latter case, for 
the defendants .) 

Dedaration, that the defendants were possessed of a werehome, and, by their 
servants, were atoring and piling up therein bags of guano ; that the plaintiff was 
I~wfUlly, and by permksion of the defendants, passmg about the warehouse ; and 
that t h e  defendants, by their servants, conducted themselves so negligently in and 
about the storing and pilmg of the said bags that some of t,hern fell down and struck 
the paints, whereby he was much injured and hls leg was broken. 

Plea : not guilty. 
Lawrence and E. Lloyd for the plaintiff. 
Boxill and Watkin Williamq for the defendants. 
The Victoria Docks were leased to, and worked by, the defendants Sir Morton 

Peto, Mr- Brassey, and Mr. Betts, and it was admitted by them that they were ‘‘ the 
p p m  parties to be sued in respect of claims arising in the working of the docks.” 


