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as a fraud, and therefore that the jury had given a right verdict in finding the policy 
fraudufent.) 

By cancurmnce of Lord Mansfield, (before whom it was tried,) and of the counsol 
on bath sides, it  was agreed to bring this question before the Court, ‘I whether, upon 
a poticy af i-nsurance being fouird fraudulent, the premium should be returned to the 
p l ~ ~ f f  the insured, or retained by the de€endai~t the insurer.” 

The methad taken was by the defendant’s counsel moving (on Monday the 22d 
instant) for a rule to shew cause why the judgment should not be entered up far the 
defendant ; and the Court’s making a rule to sbew cau~e.  

Mr. Harvey, for the plaintiff, now shewed cause. He argued that this contra& 
was to be looked upon as void ab initio. Therefore no risque was run by the 
defendant; and eoasequently, he had no right to retain the premium. 

There i s  no case at common law, on this head, that has [1362] been judicial~y 
determined, But in caes like this, Equity and Common Law Court8 have coticurrent 
jurisdictiou ; and must determine alike, upon Iike c i r c u ~ s ~ n c e s  : and the two casea in 
Equity, d * ~~~~~~g~~~ v. ~ ~ ~ ~ Q r o ~ g ~ ,  and t De Costa v. ~ ~ a ~ d r e ~ ,  are nearly in point. 

Mr. Morton and Mr. Yates, for the defeodant, mentioned a case of Rucker v. 
H ~ l l ~ ~ ~ ~ ~ y  before the Master of the Rolls; who was of opinion contrary to Mr. 
Harvey’s two eases. 

But Lord ~Bnsfield said that there must be some mistake, in reciting thia 1 s t  
case before the Master of the Rolls: for, the practice of the @urt of Chancery is 
cerhinly agreeable to Mr. Harvey’s cases. But what he wanted to know was, 
“whether there was any common-law determitsatio;i to the same effect :” (which it 
did not appear that there was). 

Whereupon Lord Mansfieid said, it was plaiu what must be done in this case: 
for, he looked upon the offer made by the complainant’s bill irr Equity, to be the 
same thing as if the money had been actually brought i n k  Court, in the present case. 

Therefore a rule was made, that the verdict found for the plaintiff be vacated ; 
and that B verdict be entered for the  fendan ant. 

REX versus WILLIAM CLARKE. Monday, 29th Nov. 1762. When it appears that 
the prarty is actually insane, the Court will tiot direct the body to be b~ought  
up on an hab, cor. 

An bribeas corpus having issued, on Friday last, directed to Mr. Clarke, who was 
the keeper af a private mad-house at Glapton, commanding him to bring up the body 
of Mrs. Anne Hunt, who was kept con~iied in his house. 

Mr. Salicitor General now moved to  return the writ; a t  the same time offering 
an affidavit fram Dr. Monro, importing ‘‘ that about nine months ago he was applied 
to by Mrs. T h r e ~ ~ e l d ,  Mrs. Hunt’s daughter, for his advice and assistance concerning 
Mrs. Hunt, as a persoil disordered in  her s e n w  ; and that thereupon he recom-[lS83]- 
mended &er t o  the care of the said WiIIitbm Clarke, who keeps a private mad~ous6* 
aud is accustomed to have the care of such uufortunate persons ; and that she iS still 
in the custody of the said Wiliiam Clarke, upon the same occasion : ” and he further 
s w a m  “that  from the time of her being so placed under the care of the said William 
Clarke, to this time, the said Anne Hunt hath appeared and is yet, in his judgment, 
a lunatic ; and is now in so disordered a state of mind, that she i s  not fit to be brought 
into this Court.” The atXidavit adds, “ that  he is informed and verily believes that 
a ~ o ~ r n i ~ i ~ x ~  of lunacy will shortly be issued against the said Anne Hunt ; and that 
the same bath been deferred on no other account but because of the l a b  minority of 
AarmBowea, the grand-daughter and one oi the next akin of the said Anne Bunt  ; 
which said Anne Boweii is now come of age, 98 the doctor hath been informed and 
believes.” 

But Lord ~ ~ n ~ % l d  proposed to  put this matter into another metkod ; via. to use 
this affirdavib of Dr. Monro’s as B reason for enl&rging the time to return the writ, 
instead of actually filing the return a t  present. 

* V. Frecedeiit~ in Chancery 20, where a policy was decreed to be delivered up ; 
and the premium to be repaid ; the plaintiff’s deducting thereout their costs. 

f The like decree-policy to be delivered up, with costs: but the premium to be 
paid back, and allowed out of the costs. 
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A c ~ ~ i n g l y ,  Mr. Solicitor took back the writ and return : and 
The Court enlarged the time for making the return till the next term, being 

perfectly well satisfied by the affidavit of Dr. Monro, that Mrs. Hunt was riot in a 
condition fit to be taken out of the wre  aad custody of those to whom her person 
was intrusted, and who were upon the point of obtaining a proper legal authority 
for what they were doing; which, however intended for her benefit and advantage, 
had not yet obtained that strict legal sanction which they were now in  a regular 
p ~ ~ u i t  of. 

Mr. Serjeant Whitaker, who had moved for the habeas corpus, came afterwards 
into Court, and desired a rule for liberty to have access to and inspection of Mrs. 
Hunt, in order to aee that she was properly treated. But as he could not make out, 
that his application was made on behalf of any person who had the least pretension 
to demand this, the Court rejected his request. 

FISHER Z I L ~ L S  PRINCE. 
brought into Court upon payment of costs. 

Upon shewing cause by the plairitiff’s counsel, “ why, upon delivering to the 
plaintiff the several goods and chattels for which this action (which was an action 
[lw] of trover) was brought, arid paying him his c0st.s to the day of making the 
motion, further proceedings should riot be stayed ;” (which rule to shew cause had 
been obtained upon a motion made by the courisel for the defendant ;) i t  was urged, 
on the part of the plaintiff, that this is, in effect, a motion “ t o  bring the goods into 
Court;” and it was contrary to the course of the Court, in  actions of trover, to 
bring into Court the thing demanded, (excepting the sitigle case of trover for monies 
numbered ;) and that the reason which has been often given for it ia, ‘( that this Court 
do nat keep a warebouse:” and a case was hinted at, where a motion to bring in a 
* gold watch was denied. 

And the Court denied it in the present case, and discharged the role : but it was 
not upon that general principle that they denied it, but upon the circumstances of 
the case : such as the complicated quantity of the goods demanded, and the uncertainty 
of their remaining of the aame value as they were when taken ; and some other like 
circumstances. For 

Lord Mansfield and Mr. Just. Wilmot both concurred in the following distinction, 
that where trover is brought for a specific chattel, of an ascertained qmtttity and 

quality, and uxiattended with any circumstances that can euhance the damages above 
the real value, but that its real and ascertained value, must be the sole measure of 
the damages, there the specific thing demanded may be brought into Court ; (and Mr. 
J m t .  Wilmot said, this was the more reasonable as this action of trover comes in the 
place of the  old action of detinue:) where there i s  an uncertainty either as to the 
quantity or quality of the thing demanded, or that there is any tort acconipanyitig 
i t  that may enhauce the damages above the real vdue of the thing, and there is no rule 
whereby to estimate the ad~itional value, there i t  shall riot be brought in.” Lord 
Mansfield said, i t  is pity that a false conceig should, in judicature, be repeated as an 
wgurnent : (‘ the Court does not keep a warehouse,” what then ’? What has a ware- 
bouae to do with ordering the thing to be delivered to the plaintiff. Money paid 
into Court ie payment to the plaintiff. The reason and spirit of caaes make law ; not 
the letiter of particular precedents. In  trover for money numbered, or in a bagg, 
the Court have ordered i t  to be brought in  : yet the jury may give more in damages; 
&hay may allow interest, (and in some cases they ought). 

[U661 The reaaon holds to every other case, where a thing clearly remains of the 
aame value ; yet the jury may give damages for the detention. 

I remember its being done twice or thrice, in things of small value. It ought tn 
be done to prevent vexatious litigation : which a plaintiff may be tempted to pursiie, 
whan in all events he is sure of costs. It ought to be done, because i t  is the specific 
relief. 

It ought to be done: because at &he trial, when the thing remains in the same 
condition, there generally is a rule ‘$ to deliver it.” 

’* EEarding v. Wizkin, H. 27 G. 2, B. R. [See Bull. 49. Salk. 557. Str. 143, 
822, 1191. 7 Dum. 54.1 

1768. A specific thing deniaiided in trover may be 


